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Latin America and Caribbean
JoAo OTAV1O PINHEIRO OLrVPRIO, FERNANDO AGUIRRE B., JULIANA MARTINES,
PATRICK DEL DUCA, JORGE UGARTE, CAMiLA GUARDA, SANTIAGO CONCHA,
LEONARDO SEMP-RTEGUI,

JULAN PASTOR, NESTOR LOIZAGA, NATALIE GHOSN, AND

CRISTINA VAZQUEZ*

This article reviews important legal developments during 2011 in the nations of Bolivia,
Brazil, Chile, Colombia, Ecuador, Paraguay, Trinidad and Tobago, and Uruguay.'

I.

Bolivia

A.

JUDICIAL REFORM

A new Political Constitution was enacted in Bolivia in 2009. Among the reforms to the
State's political organization, it introduced a unique system to elect magistrates of the
higher courts. Magistrates of the Supreme Court of Justice, the Constitutional Court, the
specialized high Agro-Environmental Court, and the Magistrates' Council (supervisory
and administrative body of the judicial branch) are now elected by vote of all of the population of age, based on a list of candidates preselected by Congress. 2 The first such election took place on October 16, 2011, after a heated controversy between partisans of
President Evo Morales and opposition and civic groups that criticized the pre-selection
congressional procedure as favoring candidates that supported President Morales's poli* Joio Otivio Pinheiro Olivbrio, Campos Mello Advogados, and LL.M. Candidate, University of
Pennsylvania, served as committee editor. Femando Aguirre B., Senior Partner, Bufete Aguirre, La Paz,
authored the section on Bolivia. Juliana Martines, Syngenta Prote !o de Cultivos Ltda., Sbo Paulo, and
Patrick Del Duca, Zuber & Taillieu, LLP, Los Angeles, California, authored the section on Brazil. Jorge
Ugarte and Camila Guarda, Carey Abogados, Santiago, authored the section on Chile. Santiago Concha,
Partner at Pinilla, Gonzalez & Prieto Abogados, authored the section on Colombia. Leonardo Semp~rtegui,
and Julian Pistor, Partners at Sempbrtegui Ontaneda LLP, Quito, authored the section on Ecuador. Nestor
Loizaga, Ferrere Abogados, Asuncitn, authored the section on Paraguay. Natalie Ghosn, Attorney at Law,
and Ph.D. Candidate, University of Miami, authored the section on Trinidad and Tobago. Cristina Vizquez,
Ferrere Abogados, authored the section on Uruguay.
1. For developments in Latin America and the Caribbean during 2010, see Patricia V. de L. Guidi et al.,
Latin America and Caribbean, 45 INT'L LAW. 537 (2011). For developments during 2009, see Patricia V. de L.
Guidi et al., Latin America and Caribbean, 44 INT'L LAW. 681 (2011). For developments in Mexico during
2011, see Jay F. Stein et al., Mexico, 46 INT'L LAW. - (2012).
2. BOL. CONST. arts. 182, 188, 194, 198.
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cies, and therefore lacking the independence needed for the exercise of judicial functions.
Opposition groups invited the population to invalidate their votes, the process additionally
resulting in an implicit plebiscite of Morales's policies. The official results given by the
Electoral Court, which presides over electoral processes, showed an abstention (20.3%)
higher than what they have been historically (around thirteen to fourteen percent); valid
votes against invalid votes have been considered showing a technical tie with a slight difference in favor of invalid votes; blank votes averaged around fourteen percent. From a
plebiscitary perspective, the result is considered a setback for Morales. 3 But, because the
election rules require a mere simple majority, the new magistrates have been elected, and
on November 17, 2011, all fifty-six of them received their official credentials from the
Electoral Court, thus inaugurating an uncertain process of change in the judiciary.4 A
number of reform laws needed to improve the organizational structure and functioning of
the higher courts were in the process of being approved by Congress during the last
months of December 2011.

B.

NEW MINING LEGISLATION

On the economic front, in March of 2011, the Government decided that a committee of
all direct mining stakeholders, presided over by the Ministry of Labor, should negotiate a
draft of a new General Mining Law based on an initial draft prepared by the Ministry of
Mining, taking into account new rules mandated by the Constitution. Mining is a key
sector of the economy generating one of the largest portions of the gross national product
and of the value of total exports. Delegates of the Ministry of Mining, the main state
mining company (COMIBOL), the National Union of Mining Workers, Mining Cooperatives, small miners gathered in the National Chamber of Mining, and the Medium Miners Association (encompassing large private producers) have substantially advanced a draft
of the new law after a long, difficult, and complex negotiation, which is expected to conclude during the first quarter of 2012. Once the mining negotiation is completed, consultation with indigenous people and peasant community organizations will follow because,
under Bolivia's Constitution, they have the right to benefit from exploitation of natural
resources and the right to be consulted with regard to natural resources projects.5 The
main purpose of the law is to adapt mining legislation to new rules that have been introduced in the 2009 Constitution. The traditional system of mining concessions is to be
replaced by contracts signed by private stakeholders under a specialized jurisdictional authority. 6 Among other changes, the new contracts will include an obligation of continued
work of the mining areas as a condition of the contract. A new taxation structure is expected as well. Numerous other matters relating to the industry will be regulated as well,
incorporating significant changes in line with the nationalistic and indigenous orientation
7
of the Constitution and President Morales's Administration.
3. ORGANO ELECTORAL PLURINATIONAL, www.oep.org.bo (last visited Feb. 7, 2011).
4. La Paz, LA RAZON DAILY NEWSPAPFR, Nov. 18, 2011.

5. BOL. CONST. art. 30, § U,

15-17.

6. BOL. CONST. art. 372, Transitory Provision 8.
7. Draft law in process of negotiation as of November 2011.
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Brazil
BRAzIL's NEW FORM OF CORPORATE ENr=Y

In 2011, Brazil amended its Civil Code article forty-four to contemplate a sole proprietorship limited liability company-an empresa individual de responsabilidade limitada
("EIRELI"). 8 An EIRELI allows a sole entrepreneur to own all of a company's capital
stock and to conduct business through the company without personal liability. The Civil
Code previously required at least two owners to avoid personal liability. The amendment
expressly maintains enforceability of Civil Code article fifty, which states Brazilian doctrine on when a corporate veil can be pierced.
An individual may transfer to the EIRELI personal compensation from exploiting copyrights or image rights, and a name, brand, or voice owned by the individual and related to
the individual's professional activities, 9 thus allowing a significant reduction in personal
income tax. Unions and labor courts have long disfavored use of the corporate form to
provide personal services, as bypassing employment law and evading labor and social security charges. The government has asserted that tax agents will continue to challenge the
validity of service contracts if elements of an employment relationship are deemed to exist,
and will assess not only social security taxes on payroll but also withholding of income tax
on compensation.
An EIRELI must include the denomination EIRELI in its corporate name. It must
have a corporate capital equivalent to 100 times the Brazilian minimum wage, a sum currently aggregating approximately BRL 54,500. An individual forming an EIRELI is prohibited from owning a second EIRELI. An EIRELI may be created by agglomerating the
capital stock of an existing company into a single owner.
The change takes effect in January 2012, allowing the Brazilian commercial registries
time to update their data systems to accommodate registration of EIRELIs. Other than
the express provisions of the amendment, EIRELIs are subject to prior Brazilian law on
limited liability companies.
B.

JUDICIAL REASSESSMENT OF LIABLrrY FOR UNEMPLOYMENT INSURANCE
CONTRIBUTIONS

On August 4, 2011, Justice Gilmar Mendes of the Supremo Tribunal Federal, Brazil's
Supreme Court, proposed reassessment of the thirty-year period for which employers may
be held liable for failure to make contributions to the Fundo de Garantiado Tempo (FGTS),
Brazil's unemployment insurance guarantee fiud.10 Brazil's TribunalSuperiordo Trabalbo,
its highest labor court (in particular, its precedent no. 362), as well as the Supremo Tribunal
Federalhave held that employers remain liable for thirty years for failure to contribute to
the FGTS. In contrast, article seven, item twenty-nine of Brazil's 1988 Federal Constitution provides a two-year statute of limitations following a termination of employment for
8. Lei No. 12.441, de 11 de Julho de 2011, DtARIo OFIC AL DA UNIAO [D.O.U.l de 07.12.2011. (Braz.).
9. Id.
10. See Maria Edna Fran4a da Silva v. State of Rio Grande do Norte (appeal by the State of Rio Grande do
Norte, asserting that the period of employer exposure to determination of liability is five, rather than thirty
years).
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an employee to bring a claim of unpaid employer obligations. The Constitution also
guarantees the worker the right to maintain the legal action only for five years. Justice
Mendes understands this constitutional provision to mandate that the thirty-year term for
maintenance of a legal action in connection with FGTS obligations heretofore contemplated in the case law, be reset to five years. Additionally, two statutory provisions purportedly allow for thirty-year liability in connection with a failure to make FGTS
contributions. Employers argue that these provisions (article twenty-three, fifth paragraph, of Federal Law no. 8036 of 1990 and article fifty-five of Decree no. 99684 of 1990)
are unconstitutional, while others argue that the social welfare purpose of the FGTS in
addition to its labor dimension justifies the longer term.
Management and labor interests are each focused on the pending decision because a
new standard would impact thousands of lawsuits founded on claims of irregular payment
of FGTS contributions, although the Court's consideration of the matter has thus far
indicated that any reassessment would be applied only prospectively, so as to safeguard
observance of the principle of legal certainty (principio da segurancajuridica).
C.

PERSONAL

LIAnIrY

OF MANAGING DIRECTOR FOR CORPORATE TAx

OBLIGATIONS OF IMPROPERLY LIQUIDATED COMPANY

On December 2, 2010, the First Chamber of Brazil's highest federal court for nonconstitutional matters, its Superior Court ofJustice (Superior Tribunalde]ustifa),in Recurso
Especial no. 1.104.064-RS (2008/0246946-0), denied an appeal from a managing director
who argued that he should not be held liable for the company's tax obligations because the
Public Treasury (Fazenda Pablica) had declined the company's offer, in proposed satisfaction of the obligations, of a farm in the State of Mato Grosso. The Court's Justice Luiz
Fux declared that under article 135 of the Brazilian Tax Code, "a director is personally
liable for acts performed in excess of authority or contrary to the law or contrary to the
company's charter documentation."" Justice Fux further observed that a managing director's performance of such acts exonerates a company from the consequent tax liability.
Justice Fux found that the irregular liquidation of the company presumptively established
that the managing director acted in violation of commercial law. In the case at issue, the
irregularity was failure to have notified the relevant Commercial Registry (Junta
Comercial).

III. Chile
During 2011, groundbreaking legal innovations took place in Chile simply to provide
unified and systematic treatment of business entities and to facilitate their creation and
operation.
Law 20,494 was published on January 27, 2011.12 Its main purpose was to reduce startup time and costs of legal entities. In fact, it is considered that the time required for the
incorporation of a new entity was reduced from twenty-two to seven days, while the time
necessary to obtain a municipal license was reduced from fourteen to one day. These
11. S.TJJ., No. 1.104.064-RS. 2008/0246946-0, Relator: Ministro Luiz Fux, 02.12.2010 (Braz.).
12. Law No. 20494, Enero 27, 2011, DIAuuo OFicJLk [D.O.] (Chile).
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changes benefit approximately ninety-three percent of the total number of entities in
Chile. Additionally, Law 20,494 obligates municipalities to immediately grant the municipal license to operate to anyone who starts a business or activity subject to municipal tax,
once the taxpayer accompanies the required permits or once the municipality has verified
through any other means that the relevant entity is in compliance with its requirements.
Additionally, municipalities are now obliged to grant temporary business licenses to start
operations immediately, provided that the relevant entity fulfills certain requirements
listed in the law. Another relevant improvement of Law 20,494 is that it limits and in
certain cases exempts from payment the publication of the incorporation and eventual
amendments of legal entities in the Official Gazette.
To facilitate the financing of industrial and venture capital projects, Law 20,190 was also
enacted in January 2011. Its main purpose was to overturn certain statutes that regulated
various kinds of pledges without conveyance and to replace them with a single kind of
pledge, substantially simplifying Chilean regulation of this area. 13 As provided by Law
20,190, the pledge without conveyance allows any kind of corporeal or incorporeal movable assets to be pledged in order to secure own or third parties' obligations, present or
future, irrespective of the fact that such obligations are determined or undetermined at the
time of the pledge agreement. The pledge without conveyance agreement may be executed by means of either a public or a private deed, and in case it is executed by private
deed, a Chilean Notary Public must authorize the signatures of the appearing parties and
the document must be filed in the Notary Public's registry. Note that the pledge without
conveyance agreement executed in accordance to article two of Law 20,190 constitutes an
executive title (titulo ejecutivo), which entitles the beneficiary of the pledge for the initiation of a summary proceeding (accidn ejecutiva) in the Republic of Chile for the collection
of amounts secured by the pledge. Additionally, Law 20,190 established a "Registry for
Pledges without Conveyance," 4 managed by the Civil and Identification Registry Bureau
(Servicio de Registro Civil e Identificacidn)in which the pledge agreement must be registered.
Law No. 20,544 on Derivative Instruments Taxation came into force on October 2011,
establishing an organic tax treatment of derivative instruments that shall apply to these
financial instruments beginning January 1, 2012.15 Among other relevant provisions, Law
20,544 established that income received or accrued by taxpayers domiciled or residing in
Chile or by permanent establishments of taxpayers without domicile or residence in Chile
is considered Chilean income. Similarly, profits arising from derivatives that are liquidated through physical delivery of shares or rights in companies incorporated in Chile are
also considered to be Chilean income.
13. Law No. 20190, Enero 22, 2011, DIRiuo OFicA. [D.O.] (Chile). The pledges that were revoked were:
(i) the agrarian pledge (prenda agraria), regulated in Law No. 4,097, (ii) the industrial pledge (prenda industr/ia, regulated in Law No. 5,687, (iii) the pledge for purchase of movable property with deferred payment
(prenda de compraventa de bienes muebles a plazo), regulated in Law No. 4,702, (iv) the pledge without conveyance (prenda sin desplazamiento), regulated in Law No. 18,112, and (v) certain pledges regulated in specific
regulations.
14. Id. On October 22, 2011, the "Registry for Pledges without Conveyance's Rule" was published in the
Official Gazette. It states the references that must have the pledges without conveyance's registration, the
procedures to request and provide the Registry's information and the organization, operation and basic requirements of it.
15. Law No. 20544, Ocrubre 22, 2011, DIAmuO OFicIAL [D.O.] (Chile).
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Finally, the National Congress is discussing a proposal to unify the laws and regulations
on investment funds. This bill includes pension funds, mutual funds, investment funds,
and foreign capital investment funds, One of the most important elements the bill proposes is to make funds subject to bankruptcy iegulations.
IV. Colombia
A.

MAJOR ADMINISTRATIVE REFORM

Law No. 1444 was enacted in July 2011, creating three new ministries to handle matters
previously handled by other authorities. The newly independent Ministry of Justice is
roughly the equivalent of the U.S. State Department. The new Ministry of Health is now
separate from the Ministry of Labor, which has its own functions. Finally, the new Ministry of Housing is newly separated from the Ministry of the Environment. These functions
were merged back in 2002, but, under the current political and economic circumstances,
Congress decided to spin them off again to focus on specific needs in further development
of the country.
Law 1444 also created a National Agency for the Legal Defense of the Nation. This
agency is charged with unifying government contracts when procuring goods and services,
hiring the top lawyers to defend the interests of the nation, and creating and defining
16
litigation strategy in defending the nation.
B.

MINING CODE IN LuvMo

The Constitutional Court declared in May that Law 1382 of 2010, the most important
recent reform to the Mining Code, is unconstitutional. Creatively, the Court decided that
the effects of the decision would be delayed for two years, pending passage of a replacement law consistent with the Constitution. The Court deferred the effects of the declaration because the environmental protections set forth in the current law are essential to the
mining operations and therefore should be in place, even if only temporarily. The reason
why the law was declared unconstitutional is that Congress had not consulted with indige7
nous communities prior to the passage of the bill.1
C.

SPORTS LAW REFORM

Colombia's Sports Law was encompassed in Law 181 of 1995. Recently, because football (soccer) teams have been funded illegally, Congress enacted Law 1445 of 2011 in
8
order to exercise stringent control over the financing of sports teams.'
D.

ANTICORRUPTION REFORM

Columbia's Congress enacted Law 1474 modifying several anticorruption laws. The
reform creates new crimes to punish corruption-related activities, including finding it a
16. L. 1444, mayo 4, 2011, DIAwuo OFiciAL (D.O.] (Colom.).
17. Corte Constitucional [C.C.] (Constitutional Court], mayo 11, 2011, M.P: Justice Luis Ernesto Vargas
Silva, Sentencia C-366/1 1, Gaceta de la Corte Constitucional [G.C.C.] (Colom.).
18. L. 1445, mayo 12, 2011, DiARIo OFiCrAL [DO.] (Colom.).
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conflict of interest for former government employees to continue to work for matters
related to what they did for the government and a prohibiting campaign donors from
subsequently entering into contracts with the government or agency of the elected
official.19
E.

MADRID PROTOCOL APPROVED

Law 1455 approved the Madrid Protocol 20 pursuant to which Colombia recognizes the
international registration of trademarks as set forth by the World Intellectual Property
Organization (WIPO).21
F.

INSOLVENCY LAWS

As mentioned in last year's review of significant developments, 22 Law 1380 of 2010
established insolvency procedures for non-merchant individuals. Unfortunately, the Constitutional Court of Colombia declared it unconstitutional due to a mere procedural mistake made during its approval process in Congress. The bill as passed cannot be amended
and hence, once declared, Congress must redo the entire legislative process, assuming
23
there is the political will to do so.
G.

CONSUMER PROTECTION

Law 1480, enacted in October 2011, provides an entirely new Consumer Protection
Code, replacing the previous one that dated from 1982. The new law contains generally
accepted principles that are standard in advanced jurisdictions but were lacking locally,
including an obligation to informthe consumer of all relevant and adequate information
necessary for making an educated decision. It also includes a prohibition against abusive
limitation of liability clauses. The law further allows the consumer to withdraw from the
transaction for two days following the sale. Interestingly, consumer, as defined by Law
24
1480, includes companies.
H.

AGENCY TERMINATION FEES

For over thirty years, the judicial and arbitral precedents stipulated that the legally established indemnification for agency agreements was a matter of public interest and public
order, hence not subject to contractual modification. The result was that these indemnification provisions became extremely expensive. In an avant-garde decision, the Supreme
Court revised the precedent based on the fact that "public order" is a mutable concept and
what was considered necessary for public order thirty years ago, is no longer necessary.
19. L. 1474, julio 12, 2011, DsAiuo OncLAL VD.O.I (Colom.).
20. Protocol Relating to the Madrid Agreement Concerning the International Registration of Marks, June
27, 1989, 828 U.N.T.S 1185.
21. L. 1455, junio 30, 2011, DiAtuo OncAL& [D.O.] (Colom.).
22. Patricia V. de L. Guidi et al., Latin America and Caribbean, 45 INT'L LAW. 537, 547 (2011).
[Constitutional Court], septimbre 9, 2011, M.P: Justice Humberto Sierra
23. Corte Constitucional [C.C.]
Porto, Sentencia C-685/1 1, Gaceta de la Corte Constitucional [G.C.C.] (Colom.).
24. L. 1480, octubre 12, 2011, DLARIo OncIAL [D.O.] (Colom.).
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The Court explained that the spirit behind the law at the time of its enactment-protection of local agents from sophisticated multinationals-was in contrast with the current
open economy and the high level of sophistication current agents possess. This major
change will allow companies to have clear, straightforward distribution structures without
25
having complex and expensive tiered schemes.

V.

Ecuador

A.

NEW LAW OF MARKET POWER

After the President's acceptance of the bill approved by the National Assembly, the
Organic Law for Regulation and Control of Market Power Act (Antitrust Law) 26 was
published in the Official Gazette Supplement 555, on October 13, 2011. All economic
operators, including individuals and corporations, government, private, national, and foreign entities, and nonprofit or for-profit organizations that currently or will potentially
perform economic activities in the national territory are subject to the provisions of this
law. 27 Because Ecuador had not previously regulated unfair competition, this is an important change.
The law primarily regulates individual and concerted behavior, unfair practices, and
market concentration. It also creates the Market Power Control Superintendency, 28 attached to the Transparency and Social Control Power Branch,2 9 as the technical body that
will regulate, control, and punish entities and organizations that infringe upon the law.
The Superintendency has the power to adopt measures to support free and competitive
markets, such as ordering an entity to cease specific anti-competitive conduct, mitigate the
effects of prohibited conduct, and take any other measures it deems appropriate to pre30
serve and protect competition.
B.

POPULAR ECONOMY

Published in the Official Gazette No. 444 on May 10, 2011, the Organic Law of the
Popular and Solidarity Economy (Popular Economy) aims to regulate and promote Popular Economy in the Financial Sector (synonymous with uncontrolled activities outside the
formal financial economy), in its activities and relationships with other sectors of the
economy and the government, while seeking to strengthen practices among the different
25. See Corte Suprema dejusticia [C.Sj.l [Supreme Court], Sala. Civ. octubre 19, 2011, M.P: W. Nam6n
Vargas, Sentencia No. 1.1001310303220010084701, (Colom.).
26. Ley Orginica de Regulaci6n y Control del Poder de Mercado (Ley de Competencia) [Organic Law for
Regulation and Control of Market Power (Antitrust Law)], Oct. 13, 2011, Registro Oficial [R.O.] [Official
Gazette] No. 555 (Suplemento) [Supp.] (Ecuador).
27. Id. art. 2.
28. Id. art. 36; see also arts. 37, 38.
29. CONSTrrUCION DE LAREPOBLICA DEL ECUADOR ch. V, § 1, art. 204 (Ecuador); seealso Ley de Cornpetencia [Antitrust Law] art. 36 (Ecuador).
30. See Ley de Competencia [Antitrust Law] arts. 10, 11, 14, 25, 27 (Ecuador).
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forms of producers such as cooperatives, public and private companies, associations, family, home, and independent economic activities, within a common legal framework. 3 1
Among the sectors subject to this law are producers and marketers of goods and services
and cooperatives, i.e., societies that voluntarily come together to fulfill economic, social,
and cultural needs by means of jointly owned and democratically controlled entities. The
Popular Economy law adopts universal principles of cooperative and corporate governance practices and also establishes Popular Economic Units, which are dedicated to care
services, personal corporations, family and domestic retailers, and artisan workshops involved in economic activities of production and the marketing of goods and services,
32
which the government will promote by encouraging partnerships and solidarity.
The law created the Superintendence of Popular Economic and the Liquidity Fund of
Deposits, which aims to extend credit to assure liquidity and contingent liquidity to cover
shortfalls in the Popular Financial Sector, and also created "Deposit Insurance" to protect
deposits made by the credit unions, associations and solidarity enterprises, community
33
banks, and savings banks.
C. TOBACCO

REGULATION ACT

Effective from its publication in the Official Gazette No. 497 on July 22, 2011, the
Tobacco Regulation Act (Tobacco Act) aims to promote the right to health of the inhabitants of the Republic of Ecuador, protecting them from the harmful effects of tobacco
products. 34 Among others, sections thirty-one and thirty-two of the Tobacco Act establishes penalties between six and ten unified basic salaries and up to fifteen days of shutdown for stores that do not comply with the prohibitions. The law prohibits smoking in
public places at all times. Section twenty-one of the Tobacco Act defines as smoke-free all
35
enclosed places, including workplaces, healthcare facilities, and others.
Through prohibitions and penalties, this law seeks to limit tobacco use to prevent diseases, disabilities, and premature death. It is also conceived as beneficial and positive for
36
the environment, the economy of the state, businesses, and families.
D.

INTERCULTURAL EDUCATION

ACT

The National Assembly approved the Intercultural Educational Act on March 30,
2011. 37 The objective of the law is the transformation of the educational system so that
Ecuadorians will have transparent, legitimate, and participatory access to government31. Ley Orgdnica de Economfa Popular y Solidaria del Sistema Financiero (Ley de la Economia Popular y
Solidaria) [Organic Law of the Popular and Solidarity Economy (Popular Economy)], May 10, 2011, Registro
Oficial [R.O.] [Official Gazette] No. 444 (Suplemento) [Supp.], art. 3 (Ecuador).
32. Id. art. 2.
33. Id. arts. 99, 116.
34. See Ley Orginica para la Regulaci6n y Control del Tabaco [Organic Law for the Regulation and Control of Tobacco (Tobacco Act)], July 22, 2011, Registro Oficial [R.O.] [Official Gazette] No. 497 (Suplemento) [Supp.] (Ecuador).
35. Id. art. 21.
36. Id. pmbl., para. 14.
37. Ley Orginica de Educaci6n Intercultural [Organic Law on Intercultural Education (Intercultural Education Act)], Mar. 30, 2011, Registro Oficial [R.O.] [Official Gazette] No. 417 (Suplemento) [Supp.]
(Ecuador).
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sponsored education. 38 The new Act strengthens citizens' rights to education and guarantees equal opportunity of access to education in accord with the Ecuadorian Constitution.39 The Act seeks to improve the quality of public education, keeping it free-of-charge
and secular; it looks to enhance scientific and technological research, sports activities, and
artistic endeavors; and it provides protection for cultural heritage and diversity of nature,
the environment, culture, and language. Furthermore, the new law ensures that
thousands of teachers in the country will receive a reasonable salary and increased retirement compensation.4 0 It also supports academic excellence by providing substantial salary
41
increases for teachers whose performance is superior.

VI. Paraguay
A.

IMPLEMENTATION, GROWTH, AND BENEFITS OF ELECTRONIC TRANSACTIONS

As per Resolution 909/10, of May 7, 2010, issued by the Asunci6n Securities and Products Exchange Market, since May 10, 2010, the registration, negotiation, and liquidation
of securities can be performed through an Electronic Negotiation System.42 From the
time of its implementation in May until December 2010, 191 investors used the electronic
system. 43 This number increased by 327% in 2011, reaching 817 investors in September.
Concurrently, the number of investors who traded in the conventional market registered a
growth of 3.4%. The difference in the two percentages shows a definitive migration from
conventional transactions to digital transactions within the local securities market.
The implementation of the electronic negotiation system also led to growth in both the
secondary securities market and the long-term collocations of securities. When securities
are issued for long terms, investors tend to seek liquidity in the secondary market. This
situation is favored by the electronic system because it allows holders of titles to offer
them in the secondary market divided in parts-as each title is divided in segments of
PYG 1 million or US$1,000-while in the traditional system they were limited to a piece
of paper per tide.
B.

NEw

REGULATIONS APPLICABLE TO DIGITAL SIGNATURES

Law 4,017/10 of December 23, 2010, grants legal status to electronic and digital signatures, messages that contain data, and electronic files. 44 Additionally, it regulates the use
38. See id. arts. 2, 3, 7.
39. CONSTrrucION DE L.A REPCBLICA DEL ECUADOR ch. II, § 5, art. 26 (Ecuador).
40. Ley Orgfnica de Educaci6n Intercultural [Intercultural Education Act], Tftulo VII Disposiciones
Generales, 9na [Title VII General Provisions, para. 9] (Ecuador).
41. See id. arts. 111, 115-16.
42. Comisi6n Nacional de Valores [Securities and Exchange Commission], Bolsa de Valores y Productos de
Asunci6n (BVPASA) [Asunci6n Stock Exchange], May 7, 2010, Resoluci6n [Resolution] No. 909/10 (Para.).
43. Anahi Britez Rettori, Bolsa electrnnica presenta un crecimiento de 300% en el 2011 [Electronic stock has a
300% growth in 2011], 5/DIAS (Sept. 15, 2011), http://www.5dias.com.py/6100-bolsa-electrnica-presenta-uncrecimiento-de-300-en-el-2011.
44. De ValidezJurfdica de la Firma Electr6nica, La Firma Digital, Los Mensajes de Datos y El Expediente
Electr6nico [Legal Validity of the Electronic Signature, Digital Signature, Data Messages and The Electronic
File] Dec. 23, 2010, Gaceta Oficial [G.O.] [Official Gazette] Law No. 4017/10, art. 1 (Para.).
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of these tools, and the functioning of the firms that issue digital signature certificates
along with the services they provide.
On September 23, 2011, the Executive Branch issued regulations to enact and support
the law, through Decree 7,369/11.45 Among other things, the regulations cover the reproduction of original documents through electronic means, the digitization of public
records, the different policies that apply to certifications, and issues such as the ways to
prove identity, to keep data, and the faculties of the competent authority to supervise
these matters.
C.

LEGISLATIVE DEVELOPMENTS

Even though the National Constitution determines that the creation of monopolies and
the artificial increase or decrease of prices that distort free competition is prohibited, until
today Paraguay had no competition law per se, although several pieces of legislation provide general guidelines. Two bills are under consideration in Congress: one since May 26,
2010 (File D-1016890),46 and another one since September 9, 2010 (File S-105536).47
D.

CASE LAW

In Paraguay, Law 194/93 governs the termination of contractual relationships for the
promotion and sale of products or services supplied by foreign firms through companies
domiciled in the country. 48 It also establishes a scale for compensation due by foreign
companies upon termination, taking into account their length, and the local companies'
average gross profit for the previous three years. But Law 194/93 does not establish the
coefficient by which such average profit has to be multiplied.
Case law held that the fact that Law 194/93 does not set the coefficient does not mean
that it must be established by other parameters, or is subject to the judge's discretion, as
Law 194/93 specifically references Decree Law 27/91, stating that the sections of the
earlier Decree Law rule that have not been modified by Law 194/93, or mentioned in its
text, remain in force.49 Section 3(c) of Decree Law 7/91 stipulates that in relationships
enduring ten to fifteen years, the gross average profit obtained by the local firm must be
45. Poder Ejecutivo Decreto No. 7369/2011 Por el Cual se Aprueba elReglamento General de laLey No.
4017/2010 "De Validez Jurfdica de laFirma Electr6nica, La Firma Digital, Los Mensajes de Datos y El
Expediente Electr6nico" [Executive Decree No. 7369/2011 Approving the General Regulations of Law No.
4017/2010 "Legal Validity of the Electronic Signature, Digital Signature, Data Messages and The Electronic
File"] Sept. 23, 2011, Ministerio de Industria y Comercio [Ministry of Indus. & Trade] (Para.).
46. Proyecto de Ley de Defensa de la Competencia (D-1016890) [Bill of Competition], Cimara de
Diputados [House of Representatives] (May 26, 2010) (Para.), availableat http://www.congreso.gov.py/silpy/
main.php?pagina=infoproyectos&paginaResultado=info-autores&IdProyecto=3436.
47. Proyecto de Ley: "De Defensa de la Competencia" (S-105536) [Bill of Competition], Cimara de
Senadores [Senate] (Sept. 9, 2010) (Para.), available at http://www.congreso.gov.py/silpy/main.php?pagina=
info-proyectos&idProyecto=3748.
48. El Regimen Legal de las Relaciones Contractuales Entre Fabricantes y Firmas del Exterior y Personas
Fisicas oJuridicas Domiciliadas en elParaguay [Legal Regime of Contractual Relations Between Manufacturers and Foreign Firms and Individuals or Legal Entities Domiciled in Paraguay], July 6, 1993, Registro
Oficial [R.O.] [Official Gazette] Law No. 194/93, art. 1 (Para.).
49. Tribunal de Apelaci6n [Court of Appeals], Sala Tercera, el 29 de junio 2010, Yama delParaguayS.R.L. ci
Laboratorio Cuenca SA. s/Indemnizacin de Dafos y Perjuicios, Ac. y Sent. No. 53 (Para.).
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multiplied by three. 50 For example, a judicial pronouncement issued on December 11,
2001, in "Electra Amambay SRL ci Compafiia Antartica Pulista IndustrialBrasilerade Bebidas,
Conexosy otros s/Indemnizacidn legal," followed this standard and held that in a relationship
that lasted fifteen years, the gross average profits for the last three years obtained by the
local firm had to be multiplied by three. 51
This is important because consistent case law was scarce and previously created uncertainty in negotiating termination agreements between local and foreign firms.

VH.

Trinidad and Tobago

On August 21, 2011, the government of Trinidad and Tobago called a state of emergency. 52 The grounds for this decision were based on intelligence that indicated a threat
to national security existed because of the increasing and ongoing crime problem in Trinidad and Tobago, and immediate action was needed according to the advice of the Minister
53
of National Security.
Trinidad and Tobago is a multi-ethnic, multi-religious island in the southern Caribbean
with a population of 1,227,505 as of July 2011. 54 Trinidad and Tobago has a serious kidnapping and murder problem: in 2010, there were 105 reported kidnappings and 472
reported murders.55 As of October 2011, there were ninety-one reported kidnappings and
294 reported murders.5 6 Trinidad and Tobago's southern tip lies only eleven kilometers
or seven miles from Venezuela's mainland and the South American continent.5 7 Much of
the recent crime in Trinidad and Tobago has been linked to drug trafficking from South
58
America.
The state of emergency of 2011 in Trinidad and Tobago is not the first instance that
such a declaration has been made. In 1990, a hundred members of a radical Islamic group
of Afro converts, part of the Jamaat al-Muslimeen, stormed the Parliament of Trinidad
and Tobago in an attempted coup, holding the prime minister and everyone inside hostage
50. Por El Cual Se Reglamentan Los Contratos de Representaci6n, Agencia y Distribuci6n de Productos o
Servicios Entre Fabricantes y Firmas del Exterior y Personas Fisicas o Juridicas Domiciliadas en el Paraguay
[Regulation of Representation Contracts, Agency, and Distribution of Products or Services Between Manufacturers and Foreign Firms and Individuals or Companies Domiciled in Paraguay], Mar. 27, 1991, DecretoLey No. 7/91 [Decree Law No. 7/91] (Para.).
51. Corte Suprema de Justicia [C.SJ.] [Supreme Court], Sala. Const., el II de deciembre 2001, M.P: R.
Brugada, Electra Amambay S.R.L. ci CompaiiiaAntartica Pulista IndustrialBrasilerade Bebidas, Conexosy otros s/
Indemnizacidn legal, Ac. y Sent. No. 827 (Para.).
52. Statement By The Honourable Prime Minister Mrs. Kamla Persad-BissessarOn The State of Emergency,
GOVT OF THE REPUBLIC OF TRIN. & TOBAGO, (Nov. 8, 2011), http://www.news.gov.tt/index.php?news=

9911.
53. Id.
54. Trinidad and Tobago DemograpbicsProfile 2012, INDFX MUNDI, http://www.indexmundi.com/trinidadand.tobago/demographics profile.html (last visited Feb. 11, 2012).
55. Trin. & and Tobago Police Service Serious Crime Statistics, TRIN. & TOBAGO, http://ttps.gov.tt/Statistics/
tabid/141/Default.aspx (last visited Feb. 10, 2012).
56. Id.
57. TAYLOR & FRANcIs GRP., TrinidadandTobago, in EUROPA WORLD YEAR BOOK 2004, vol. 2, 4182-82
(2004).
58. Adam Gabbatt, 100 Held in Trinidadand Tobago's State ofEmergency, GUARDIAN (Aug. 25, 2011), http://
www.guardian.co.uk/world/2011/aug/25/trinidad-and-tobago-state-emergency.
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for several days. 59 Violence ensued throughout the country, particularly in Port of Spain,
in the days following the storming of the parliament, and, on July 28, 1990, a state of
emergency was declared in the country.60 The Prime Minister at the time, A.N.R. Robinson, signed an amnesty agreement with Yasin Abu Bakr, the leader of the Jamaat al-Muslimeen, and its members surrendered on August 1, 1990. Treason charges were brought
against members of the Jamaat al-Muslimeen in spite of the amnesty issued by Prime
Minister Robinson; however, the amnesty was upheld by the Court of Appeals. The case
was then taken to the country's highest court of appeals, the Privy Council, where the
status of the amnesty was determined at first to be valid, but in subsequent proceedings
eventually declared invalid.61 As such, some of the Jamaat al-Muslimeen's claims for
wrongful imprisonment of 114 days were no longer valid; however, the group was still
awarded TTD 21 million for the destruction of some of their properties following the
attempted coup.

62

This situation left Trinidad and Tobago with a permanent crime problem and continues
to jeopardize the rule of law because the amnesty granted the rebel members who attempted to overthrow the lawfully elected sitting government placed them above the law.
One of Professor A.V. Dicey's primary understandings of the rule of law, a concept he is
accredited with founding, is -that no man is above the law and all men are equal before
law.63 Since the mid-1980s and into recent years the founder of Jamaat al-Muslimeen,
Imam Yasin Abu Bakr, and many of his followers have been associated with major criminal
activity in the country including narcotics and weapons trafficking, kidnapping and ransom, money laundering, and extortion. 64 By way of example, in 2005 Abu Bakr was arrested on terrorism and weapons charges. 65 The criminal actions of the Jamaat alMuslimeen have been linked to and thought to be connected with crime overflowing from
Venezuela and the rest of South America. Presently, most members of the Jamaat alMuslimeen remain free in Trinidad and Tobago.
Before issuing the state of emergency on August 21, 2011, Prime Minister Kamla Persad-Bissessar consulted the National Security Council and her Cabinet colleagues regarding whether to invoke a state of emergency or curfew in Trinidad and Tobago.66 The
Council reached a unanimous decision that a state of emergency should be instituted
through a decision-making process in accord with the Constitution of the Republic of
Trinidad and Tobago (Act 4 of 1976) ("Trinidad and Tobago Constitution"). 67 The deci59. Trinidad marks 1990 coup attempt, BBC (July 27, 2010), http://www.bbc.co.uk/news/world-latinamerica-10774647.
60. Id.
61. TAYLOR & FRANCIs GRP., supra note 57.
62. Id.
63. S.A. PALEKAR, COMPARATrVE POLITICS AND GOVERNMENT 64-65 (PHI Learning, 2009).

64. Chris Zanbelis, Jamaatal-Muslimeen on Trial in Trinidadand Tobago, JAMESTOWN FOUNDATION, (Mar.
9, 2006), http://www.jamestown.org/single/?nocache=l&tx.ttnews%5Btt-news%5D=699.
65. Id.
66. Gabbatt, supra note 58.
67. Wis Jacquecin, Trinidad and Tobago: Parliamentto debate State ofEmergency next Friday, CLAW PoLrrICS: CARIBBEAN AND LATIN AMERICA WATCH, (Aug. 25, 2011), http://www.clawpolitics.com/2011/08/trinidad-and-tobago-parliament-to.hunl.
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sion on whether or not to declare a state of emergency was reviewed by the House of
Representatives in accord with section 9(1) of the Trinidad and Tobago Constitution. 68
The efforts of the protective services have been credited with restoring order and preserving democracy in Trinidad and Tobago. 69 One month before declaring a state of
emergency compared to the same period following the declaration of the state of emergency and the implementation of the curfew, there was just over a sixty percent reduction
in homicides, just over a fifty percent reduction in serious crimes such as aggravated robbery, house-breakings, and rape, and over a seventy-three percent reduction in motor
vehicle larceny. 70 Furthermore, gang-related homicide decreased by an even greater ex71
tent than regular homicide.
On November 7, 2011, the 11 p.m. to 4 a.m. curfew in Trinidad and Tobago was lifted;
however, the state of emergency remains intact. 72 The immediate results of the curfew,
according to the consensus of the National Security Council are:
* substantial reduction of criminal activity and the incidence of serious crime, especially homicide;
* disruption, if not full dismantling, of the drugs-crime-guns cycle and public identification of some criminal leaders;
* strengthening of the intelligence-gathering system and laying the foundation for rebuilding a robust intelligence-gathering and deployment system;
" establishment of the basis for joint army-police framework and collaboration among
agencies - Prisons, Police, Army, Customs, Immigration, and Coast Guard;
" some criminals have been charged, and cases will be brought against them; and
73
* substantial increase in the ability to monitor criminals and criminal activity.
The 2011 state of emergency and curfew has been described as one of the most historic
periods of Trinidad and Tobago's "battle against criminal elements." 74 In a statement on
November 7, 2011, Prime Minister Kamla Persad-Bissessar stated that she was "confident
that history will record the day on which the state of emergency was declared, August 21,
2011, as one in which democracy and freedom were preserved and protected in our
75
nation."

68. CONST. OF -- r

REPUBLIC or TRIN. & TOBAGO § 9(1), available at http://www.ag.gov.tt/LinkClick.

aspxfileficket=%2ffhxUNqk9AMg% 3d&tabid= 163.
69. PM's Statement on State of Emergency, TRINIDAD EXPRESS (Nov. 7, 2011), http://www.trinidadexpress.
com/news/PMs-statement-on-State-of-Emergency- 133394878.hnnl.
70. Id.
71. Id.
72. No Curfew! Breaking News, TRINIDAD EXPRESS (Nov. 7, 2011), http://www.trinidadexpress.com/news/
NO-CURFEW-Breaking-News-i 33393263.html.
73. PMs Statement on State of Emergency, supra note 69.
74. Id.
75. Id.
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Uruguay76

OPPORTUNITY FOR BUILDING INFRASTRUCTURE

Uruguay's economy has been growing at an average rate of 6.5% since 2004, without
falling into recession even during the 2008 crisis. This kind of growth, with strong farmsector exports and increased logistics services to the region, requires increased investment
in infrastructure.
The new PPP L aw 18, 786 (approved unanimously in July 2011) focuses investments on
the following: transportation (highway, railway, port and airport projects), energy infrastructure, waste disposal and treatment, social infrastructure (health, educational, sports
and detention centers; social interest housing, urban improvement & development).
Under this law, contractors arrange their own financing and handle, as a rule, design,
construction, and operation.

B.

FIRST PPP PROJECTS PLANNED BY URUGUAYAN GOVERNMENT

The Uruguayan government has announced that the first projects to be launched under
the PPP system include highway infrastructure development (approximately US$1.25 billion) and prison infrastructure development. Less immediate projects being studied include railway infrastructure development (approximately US$260 million), port
infrastructure development (including improvement of equipment and logistics at Puntas
de Savago, Puerto Sico in Rivera, the Port of La Paloma, a deep-water port on the coast of
Rocha, tourist port facilities at Punta del Este, Piriipolis, Buceo, and Punta Carretas, Pu-

erto Sauce and Adintida), airport infrastructure development (remodeling of the Colonia,
Salto, and Rivera airports), and work on the Punta del Este Convention Center.

C.

MECHANISMS To FACILITATE PROJECT FINANCE

The PPP system seeks to facilitate financing by authorizing contractors to establish, for
creditors' benefit, pledges on future fund flows, guarantee trusts, and other personal or
real guarantees on current or future assets and rights. Additionally, contractors may be
able to pledge rights that derive from their contracts and the assets involved, and those
pledges may be enforced through public auctions. The system allows for arbitration as a'
dispute settlement mechanism.

D.

INCOME THAT CAN BE USED FOR FINANCING

Sources of funding for these projects may include fees paid by users, income from government contracts, and public contributions (including monetary contributions, subsidies,
credits, financing, minimum income guarantees, tax exemptions, etc.).
76. Cristina Vizquez, PPPin Uruguay, FERRERE ABOGADOS, http://en.ferrere.com/what-we-do/investingin-uruguay/ppp-in-uruguay (last visited Feb. 24, 2012).
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RISK REDUCTION MECHANISMS

The methods to encourage developers by reducing risks include appropriate risk allocation and assigning to the Administration those risks it can control, such as timeframes for
granting authorizations. However, guarantees of profitability are prohibited.
F.

SPECIAL CONTRACTING PROCEDURE

The PPP system establishes a contracting procedure that includes several special elements. First, it includes an assessment procedure to ensure that the projects chosen provide the best value for money. It also includes a strong role for the National Development
Corporation in project implementation and structuring, though private consultants can
perform this role as well. A third element is a responsive procedure with an emphasis on
assessment including public and private initiatives, feasibility and impact studies, possible
competitive dialogue, competition among bidders, "Provisional awards" that seek to provide the best framework for the prospective awardee to negotiate financing, and "positive
silence" provisions for the National Audit Office (the Tribunal de Cuentas) - a tacit approval procedure that allows for automatic approval after a lapse of thirty days with no
objections. Finally, the PPP Projects program provides a specialized institutional framework including involvement of various entities including Technical Commissions, a PPP
Projects Unit for follow-up, assessment, and analysis, and a Project Registry.
G.

PRE-TENDER PARTICIPATION

The PPP system allows for dialogue among interested parties. For complex projects,
the "Competitive Dialogue" mechanism allows the Administration to exchange confidential information with bidders responding to a public bid for aid in complying with technical and economic solvency requirements, and it is geared to finding the most efficient and
viable solutions under bidding conditions. The "Private Initiative" mechanism allows private parties to promote projects that have not yet been considered by the government and
includes a framework designed to foster such proposals, granting incentives to promoters
by giving advantages in the subsequent competitive procedure.
H.

CONTRACT CONTENT

The Uruguay PPP law includes a list of mandatory contract provisions. It provides that
contracts must necessarily include:
" identification of main works/services to be provided;
" conditions for risk allocation (including those deriving from variations in costs of
works/services and allocation of risks of availability or of demand for such works/
services, among others);
" contractor performance targets, especially regarding quality of works/services;
" contractor's remuneration, specifying criteria for computation of costs and income;
* causes and procedures for determining variations in remuneration during performance and maintenance of economic-financial equation;
• payment terms and conditions, including penalties and possibility of compensation;
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" system of control by the contracting Public Administration, particularly regarding

performance targets;
conditions for assignment or subcontracting, and costs;
penalties for noncompliance;
conditions for contract amendment and termination;
destination of works and equipment upon contract termination; guarantees for contractor obligations;
" mechanisms for contract settlement, including provisions on any compensation
applicable;
" reference to general and special conditions that are pertinent based on nature of main
works/services; and
" other contractor obligations, such as submitting audited financial statements within
six months as of close of each fiscal year.

*
"
"
"

I.

CoNTRAcT

ADJUSTMENT AND RENEGOTIATION MECHANISMS

Finally, the PPP Law regulates how the Administration can change features, amount of
work, or services, and it sets a maximum amount for new investments or expenses for
services (twenty percent of the budget for works or twenty percent of the operating expenses). It provides that projects can be amended by mutual agreement, setting a maximum amount for new investment (fifty percent of the budget for works or operating
expenses; thirty percent during the construction state); and it authorizes renegotiation at
either party's request in cases where needed to reset the contract's economic-financial
equation.
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